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FOREWORD BY THE TREASURER

This National Competition Policy states the pro-competitive policies of the Government of Papua New
Guinea,

Papua New Guinea has for many years had in place legislation for consumer protection, regulation of
monopolies and protection of the compelitive market process. The Independent Consumer and
Competition Commission (ICCC) has been in operation since January 2003. However, Papua New
Guinea has no express statement of its policy on competition and consumer protection to guide decision
making and reform, until now (this National Competition Policy).

In 2014 the Govemment through my Ministry, initiated the Consumer and Competition Framework
Review, which delivered its Final Report in March 2018. One recommendation of that Review was that
‘A National Competition Policy for PNG should be formulated and introduced, following public
consultation on a draft version." The policy set out herein fulfils that recommendation.

This National Competition Policy is designed to respond to the current and foreseeable future needs of
PNG's businesses and consumers. It has been formulated having regard to the need identified in the
PNG Development Strategic Plan 2010-2030, for microgconomic reform to improve economic
productivity and efficiency “...through facilitating competition, enhancing the operation of markets,
improving the effectiveness of government services relied upon by the private sector and removing
impediments." This National Competition Policy also responds to the National Goals and Directive
Principles under PNG Vision 2050: “Guiding Principle No. 6 - Papua New Guinea is Progressive and
Globally Competitive.”

Department of Treasury has led the development and consultation of the National Competition Policy.
The Government appreciates the support provided in this by the Pacific Private Sector Development
Initiative, & technical assistance project of the Asian Development Bank with financial support from New
Zealand and the Commonwealth of Australia.

My Department (Treasury) has consulted widely in developing this National Competition Policy, including
by holding public meetings in various cities and towns across our country. | thank all who participated in
those consultations for sharing their time and views. The comments of many PNG organizations and
individuals have provided a sound base for the policies set out in the following pages.

HON. IAN LING-STUCKEY, CMG. MP
Minister for Treasury




BACKGROUND TO THE NATIONAL COMPETITION POLICY

Papua New Guinea has had a competition law (the Independent Consumer and Competition Commission
Act) and an independent agency to administer and enforce it since 2002, Various laws for consumer
protection have been in force since the 1950s. The framework for consumer protection, competition and
regulation — including the relevant legislation and enforcement bodies - was recently the subject of a
broad review.! The Consumer and Gompetition Framework Review was initiated by the Department of
Treasury and supported by the Pacific Private Sector Development Initiative (an Asian Development
Bank program supported by funding from the Australian and New Zealand governments),

The Final Report of the Consumer and Competition Framework Review? was submitted for consideration
by the National Executive Council which, in March 2018, approved fo accept the Final Report as
submitted and approved the implementation of the recommendations of the Final Reportin their entirety.3
The recommendations set out in the Final Report included:

Recommendation 68: A National Competition Policy for PNG should be
formulated and introduced, following public consultation on a draft version.

Until the present time, the law on competition and consumer protection has developed in PNG without
the Government having stated an explicit competition policy. The proposed National Competition Policy
is intended to help to set political and social expectations and to guide ongoing review and improvement
of competition policy and law in all sectors of the economy.

The Department of Treasury has (with the further support of the Asian Development Bank's Pacific
Private Sector Development Initiative) consulted widely on draft competition policy proposals. The
National Competition Policy proposed in the following pages has been developed having regard to
relevant comments received in the course of consultations.

The importance of effective protection of consumers' rights and the development of competitive markets
for goods and services has been recognised as an aspect of previous Government policies:

o PNG Vision 2050 adds a sixth guiding principle fo the five National Goals and Directive Principles
enshrined in the Constitution: "Guiding Principle No. 6 — Papua New Guinea is Progressive and
Globally Competitive.” Under the "Wealth Creation” pillar Vision 2050 proposes that: “Vision 2050
will ensure that Papua New Guinea has a strong, dynamic and competitive economy by 2050,

e The PNG Development Strategic Plan 2010-2030 identifies a need for fundamental
microeconomic reform to improve economic productivity and efficiency. This would be
undertaken *...through facilitating competition, enhancing the operation of markets, improving
the effectiveness of government services relied upon by the private sector and removing
impediments."s The Plan aims to facilitate compstition, in particular, in markets for housing

See, www.CCFReview.info,

Available online at: www.CCFReview.info,

National Executive Council decision no. 91/2018, at Special Meeting No. 05/2018.

PNG National Strategic Plan Taskforce Papua New Guinea Vision 2050 (2014) Para 12.1.
Government of PNG Papua New Guinea Development Strategic Plan 2010-2030 {2010} p 30.
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finance, transport, new felecommunications services, tanders for publlc services, sirline services
and the manufacturing sector.s

s The National Strategy for Responsibly Sustslnable Development for Papua New Guinea stated:
"felonsumer protection is another important aspact of competiiion pofley” and sef as a strategy
that; "Competition needs to be promoied across the goonomy, Including In key service sectors
atich a5 telecommunications, eloctrclty and bransport. This will requlre strengthening the rols of
the [IGCC] In Investigating the competitiveness of markets and prosecuting antl-competitive
bhaviour,"?

While the development and malntenance of competiticn Is recognized as an Important objective of
Government policy, it Is not the sols or paramount objaclive and may at fime be in tension with other
policy objectives. In such cases the proposed National Compedtion Pollsy would require the application
of an economic “public Inferast test,” The publlc interest test involves:

a) estimaling the defriment to the public n economic terms from the antcompetitive effects of {he
proposed polley, laglslation, decislon or conduct;

b} estimating the benefit to the public In economic tarms from the proposed policy, leglslation,
declsion of conduct; and

¢} welghling the sconomic henefits that are expacted to result against the economic detriments that
are likely to flow.

By this means, a determination may be made to proceed with proposed holicias, leglstation, declsions or
sondust having economle benefits that exceed thelr economic detdments,

The proposed National Competifion Policy includes a requirement {clausa 54) that Depariment of
Treasury develop a timetabls for iis Implementation and feport annually on progress made in
implementation of the Policy (clause 55), A Dvaft Timatahls Is set out in the Antex foliowing the Natlonaf
Lompesiition Policy.

idem, pp 74, 85, 73, 101, 142,
7 Department of Netional Planning and Monjtoring National Shategy for Rosponsihle Sustalnable Development for
Papuia New Guinea (27 adn, 2014) p 37,
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NATIONAL COMPETITION POLICY

Pollcy on competition in PNG

(1) The Govarnment adppts this Nadlonal Gompoetition Polfey to inform and gulde all
branches of Gevernment, regulatory agencles, state-owned enterpilees, private
sector busliesses and consumers in PNG and witl update It as requirad,

Compefition Poficy Objoctives

(2}  The objectives of this Natfonal Competitfon Policy are to improve economic
efffciency, promote sustainable and Inclusive economle growth, increase consumsy
welfare, and enhanco total walfare by promoting and malntaining fair and effective
competition in all markets in PNG's economy.

{(3)  Competition Is Imporfant but is not an abaelute gozl, 50 public declsion-making
must also take dus aecoumt of other econcmic and soclal polley objectives,

Compotition Princlples

L]
(4  The Soverment wiif be guided by the following Competiion Pinciples In inaking
policies, laglslation and decisions that prometa compstition and the long-term
interests of consumers:

(&)  Coimpstition policies, laws, institutions and practices should aimote the
fong-tarm interests of consumeys.

{b)  Policles, lagisiation and regulation binding the publlc or private seciore
should not restrict competition unless the restriction fs justified on the
ground of compeliing public interest,

(¢}  Government should promote froedom of cholce when funding, procuring or
providing goods and seivices and enable Informed eholees by consumers
and others who seek fo acquive thoss goods and sorvices.

{d) Amangements for public procwement of goods and services shoule
separate the Interests of policy (including funding), regulation and service
provision, and enable participation by a divarsity of providers.

(e}  Government should soparate public monopolies from compeiitive service
* elements, and also soparate contestable elements info smalier independent
business activitles, whers it Is feasible to do so,

{f)  CGovernment business actlvitlas that compate with privata providers, whother
for-profit of non-profit, must comply with competitive neutrailty principles,
to ensuro thoy do not enjoy a net competifive advantage simply as a rosult
of government ownership.

(e} A dight to third-party access to significant botileneck ffrastructire ey be
leglsiated for in particular cases where doing 30 would promote compelition
in dependant imarkets and enkance the public interest,

{n} Where prices for natural monopoly Infrastiucture providers are set,
administered or overseen, the responstble authorty must be independent of
the government and private sector.

{8)  The Compatition Principles ae to be sppliad consistently and ars subject to a public
inferast test, which roguives:
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(#}  estimating the economic benefits that are likely to result within ENG from
procasding with the proposad policy, lepislation, regulation or decision;

(b}  oestimating the economic detiments that are fikely to result within PNG from
proceading with the proposed poliey, leglslation, regulation or decision; and

(€)  welghing the estimated aconomic detriments against the ecoromic bensfits
of the proposed poliey, leglslation, regulation or declsion,

in order that a declslon can be made that Is well-informed regarding the likely

economic Impact within PNG of such proposed policy, lagislation, reguiation or
decision,

Coovdination of Inltlatives

)

{
©)

@}

All Hitnistrles are required to have regard to the possibls effects on compstitlon of
all policies, legislation, regulation or decisions that are under consideration by
them and, If th doub, to refer such matters to Treasury.

Treasury may request the ICCC’s expert advice regarding the possible effects cn
competition of any proposed policy, legislation, regulation or degision.

The ICCC may ralse with Troasury and the relovant Milnistry any concern the 1CCC
has ragarding the competition lmplications of any proposed pollcy, fegislation,
regulation or decislon,

f any policy, leglslation, regulation or declsion would have antt-competitive effects,
then those effects should be explicily Identified and welghsd by the relevant
Winistry againat the public benefits likely to result from the poliey, legisiation,
regulation or decisien, i accordance with clause (5), before the Ministry determines
whether o proceed with It or not,

Reviewing and Rectifying Stetotory Impadimants to Competition

(10)

(1)

Statutory barders fo market ontry or the expansion of business actlviﬁ.y will be
Identifisd and progrossively removed (except whare justified) and avoided in new
lagistation or regulations.

The Government will amend the Independent Consumer and Competition
Commisslon Ast 2002 (ICCC Act) to expand the advisory role of the ICCC to allow
the 1CCC:

o {oprovide advice to other Ministers and departments, in addition to Treasury,
when ite resowrces parmit;

® to provide agvice to Troasury on the ICCC’s own inftiative; and
8 fo maks proposals to the Treasurer for desirable legislation,

Application fo Government Business Activities

{12)

{13)

The competition and consumer protection provislons of the ICCC Act tor legislatlon
updating i) will continue to apply fully to SOEs,

The IGCC and Kumui Consolidated Holdings are required {o negotlate and agree
Competitive Neutrality Principles sefting out the obligations of all SOEs ta;

® Aghieve a commorclal rate of relurn on assets:
s Be tax nevtral ~ i.e. pay ali relevant taxes and dutles;
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(14

{18}

{16)
(i7)

(1)

(19)

(20}

)

o Borogulation neutral- Lo. comply with el relevant laws and reguiations ; and

e Be debt noutral ~ i.e. bowow at commercial rates or include charges fo
account for implicit or explicit government guarantees.

The IGCC will have the funstion of recsiving, investigating and reporting te Treasuiy
on complaints of infilngement of the Competitive Neutrality Principles by 80Es or
Government,

On recelving a report from the ICCC regarding a compiaint Involving the
Conipstitive Noutrality Principles, Treasury shall provide to Parliament: {a) the
IGCC'a report; and {b) Treasury’s recommendations foy appropilate action I
response to the complalnt.

The Government wiil ensure that ks Communily Service Obligation Policy is
progressively applied to each of the regulatesd SOEs,

The Goveramant will make provislon for fully-funding the SCEs’ community service
obiigations.

The Govesnrent will ostablish a Natfonal Woridng Group {or equivalent bhody), to
ha chalred by the Treasurer {or hls or her nomlites) and with adminisirative support
froim thie Department of Treasury, with the mandste to Identify, in colaboration with
the private ssetor, Impediments to businesses entering, Investing or expanding in
markets in PNG and means of reducing or eflminating those Impediments.

The responsibiiities of the National Worldng Group shall include reising with
Treasury and the ICCC any case in which the Group conslders that a policy, statule
or declslor may confilet with the Government's competition polley oblectives.

The Goverament will implement the recommendations of the National Land
Development Programme and will support further work to Inprave lend laws, titles,
transfers, planning and zoning, In the Interesis of promoting entty to, and
competition in, PNG markefs,

The Government reafiivms its commitment to the elimination of soiruption in public
office in PNG,

Publle Procurement

@)

(23)

{24)

{28}

(26)

The Governmeni wil suppoit reform of public procurement proceduves aud
rrocesses, including by enacting a Public Procurement Act, In the interests of
ensuring compefition in the supply of goods and services %o Goveroment and
ensuring the Govemment obtains good value for public money spant,

The Goverament witl undertake a review of its public procuremment practices fo
ascertain whether any existing procurement rules unnecessarly exclude SMEs or
waincorporated undertakings from participation or otherwise unduly limi
opportunities for competitive supply.

The Government will nvestigate whether tenders can be structurad of acvertised
in ways that remove or reduce barriers to participation by women's businesses and
SHiEs,

The procurement monitoring system will be enhanced to gather Information on the
participation, and success, of womew's businesses and SHiEs In public
grocurament processes.

The Government will amend the ICCC Act to Include a prohibition against bld-
viggng and the powers of the ICGC to Investigate bld-rigging will be Improved.
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Instituttonal Arrangements
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{28}

{29)

(30)

(&)
(32)

(43)

The Government will undertake & review of the National Instltute of Standards and
Industrlal Technology Act and opevations of NISIT, to ensure that NISIT is able to
perform effoctively the statutory responsibilitias entrustad fo it

The IGCC and NIGTA must adiinister and enforce thelr respective lagislation In as
conalstent manner as possible and must ensure they communleate and coordinate
thelr efiorts efflciently.

The Government remalns committad to the suceessful opevation of the ICCC and
will ensure that } receives funding that Is susticlent to enable It fo perform its
statutory functions to the standard expected by the Govemment,

The IGCG sheli be empowered to recover the costs of its regulatory activities from
regutated undertakings; and those costs shall be factored Into the calculation of
regulatedt undertakings' vates or tariffs.

The 1CCC will remain an independent statutory body.

The IGCC must enaure that its approach to administration of the ICCC Act (or any
etuivalent faw) is transparent to the public, Including by publishing policies and
guideltiies that explain lts approach to periorming its functions and exercising iis
[povars.

The ICCC and athar statutory bodies and debartments of the PNG Government must
communicate regularly and coordinate their efforts to act effoctively in performance
of the functions delegated to them.

Consumer Protection

4

{5)

{36)

&7)

(38)

(39)

{40)

The Government will provids the iCCC with appropriate funding o enstre PNG's
consumers and traders are aware of thelr rights and oblipations and aware of
sourcas of advice or assistanes In relation to them,

The Bovarnment will support low-cost acvess to Justice trough District Cowrts and
Village Courls by enacting necessary legislation and providieg tealning for
fmagiafrates, to promote rasolution of consumers’ disputes at the local favel.

The Government will revise legistation on produe? labelling, product information
and conduct In trade to ensure that information is provided in a least one of the
official languages of PNG, relevant laws are harmonized, and misleading or
decepiive concluct is prohibited,

Particular forma of conduct which are harmful fo consumers’ rights and Inferests
will be prohibited under PNG's lavws.

The conditions and wavanties inplied Into consumer contracts under existheg lavy
wiff be replaced by *consumer guarantees” and simitar guarantess wili apply also
to services.

The Govermmanit will revise and consolidate laws on weights and measures ang
packaging to harmoniza them and biing them upLo-date,

The Govemrment will revise and consolidate laws on consumer pratection to
harmonize ther, lying them up-to.date, and provide for effective means of
enforesment and refnedles.

Competitlon Lagislation

(41)

The Govermnment wifl moderalze PNG’s mmbeﬂtlon law, Including by shupitying iis




language and structure as far as practicable and removing vepetition wheraver
possible,

{42) In modewlsing the competition llaw and supplomenting exlsting consumer
protection laws, the ICCC Act wiil be substantlally amended (or repealed and
replaced) and the revieed law will be entitled the “Consumer and Competition Act”.

{43) The compeifive conduct provisions of the ICCC Act will be revised to ensure the
rales ave clear, complete and conslstent.

(44)  The mergers and actulsitions provisions of the ICCC Act wiil be revised to provide
for mandatory pre-niotification of mergers or acqulsitions that exceed certaln
thrssholds to be gat out in Regulations,

{45) Tha clearancs, authorisation and exemption provisions of the ICCC Act will be
revised to ensure they are clear, complete and consistent,

{46) The ICCC wilt have the powers fo commence clvil or erfminal investigations or
proceedings on Its own inftiative and the ICCC will have the full range of
invastigative powers available to its sounterpart agencies.

(47} The sanctions and remedies provisions of the ICCC Ast will ba revised to ensure
tiwat courts hive powers to order a broad range of remedies andto Impose pensliies
at lavals that ara sufficient to ensure deferrence.

{d8) The review and appeal provisions of the ICCC Act will ba revised to ensure thoy are
workable and appropriate,

Regulated Industries

{4) The Government will conslder the costs and henefits of fulf and partial privatisation
ofthe ragulated SOEs, on a case-hymcase basis,

{80) The procedural provisions governing regulatory contracts and appoals will be
straamiined and the peiiod for an Appeals Panel decision extended to 90 days to
enabio fully sonstdered declsions to be made.

Price Monitoring and Control

(81)  The Governmont will amend the Prices Regilation Act to raquice that esoncrlcally-
based thresholds be met as a condition for imposing prico monitoring or price
control, and fo require the ICCC to report to the illatater on whether the relevant
thrashold has kean met or ot

{62) Declsions of the ICCC regarding price monkoring and price control wilk be stblect
to voview by the Appeals Panal,

Intarnational Trade

®3) The Government will take Into consideration the Implications for compatition I
markets in PNG of any bilateral or mulfilateral trade agreements into which I
considers entering.

Timeframe #nd Resowces

(54} Treasury must develop a thmetable for the Implementation of fhis Natlonal
Competition Policy and must submit the timetable to Parliament,

(85) Treasury must report to Parliament not less than annually on the progreas made in
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implementing this National Competition Policy, and the costs Incurred In the past
year and coste projected to be ncurred ki the coming year.

0. Progress Review

(56) Progiess In the implementation of this Natlonal Competition Poicy and the impact
it is having will be reviewed by an Independant panel of experts, five years after {his
Poltey comss into effact and agaln five years after the first review,

11




The proposed Natfonal Compatition Policy Includes & requirement {
for lts Implementation and report antually on propress made in lnpl

Tha following Ivaft Timetable sets out aclions ldenti
the Natlona! Competiticn Pofley In the first twelve

ANNEX

TIETABLE FOR IMPLEMENTATION

clause 54) that Treasury develop a timetabls
ementation of the Policy (clause 55),

fied by Treasury as belng necessary or desitabls fo implement
months following s endorsement.

NCP lmplementation milestone Responsihility Target date(s)
Raference

54 Submit implementation timetabla to Pariament Treasury o Within 2 months of
NGP endorsement,

18 Establish National Working Group to addrass Treasury o Within 4 months of
impedimants fo market entry NCP endorsament,

36 Revise and update consumer protection faws Treasury s Commence within 4

7 tonths of NCP

28 endorssment,

e Alm to complete
3 within 2 yaars,
4G _
4148 | Revise and update competiion laws Treasury » Commence within 4
50 ' months of NCP
51 endorsement,
o A to complate

62 within 2 years,

9 Advise all Ministries to entify and welgh anti. Treasury o Within 6 months of
competillve effects of proposals for new policy, NCP endorsement.
tegislation or decisions.

32 Publication of pollcies and guldelines ICCC o Flist thrae within 6
months of NCP
endorsement,

55 Report to Parllament on implementation costs and Treasury o Within 12 months of

prograss NGP endorsement.

13 Negatiate ‘Compstitive Neutrality Principles’ to ICCC and KCH | o Commence within 4
giide S8OEs aetlvitles. months of NCP

sndorsement.
= Aim to complste
within 12 months.

28 IGCG coordination with NIGTA, other statutory ICCC « Within 12 months of

% bodles NCP endorsemant,
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